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DECI SI ON ON_APPEAL

This is a decision on the appeal under 35 U S.C. § 134
fromthe examner’s rejection of clains 1-6, which constitute
all the claims in the application.

The di sclosed invention pertains to a nethod in a
di stributed data processing system for the interchange of
mul ti medi a data and non-nultinedia data between a plurality of

receiving stations and a sending station. More particularly,
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the invention transfers data to a transm ssion queue within
t he sending station based on both the availability of the
transm ssi on queue and on nultinmedia pacing requests.

Representative claim1l is reproduced as foll ows:

1. A nethod in a distributed data processing system for
the interchange of multimedia data and non-nultinedi a data
between a plurality of receiving stations and a sendi ng
station, wherein said sending station contains a transm ssi on
gueue, said nethod conprising the steps of:

transmtting a nultinmedia pacing request from one of said
plurality of receiving stations to said sending station at
selected tine intervals,

periodically determ ning an availability of said
transm ssi on queue within said sending station, and

selectively transferring said nultinedia data and sai d
non-nul tinedia data to said transm ssion queue in a selected
order in response to both said determ ned availability of said
transm ssi on queue and said rultinmedi a paci ng requests,
wherein said nmethod increases the overall information flow
t hrough said transm ssion queue.

The exam ner relies on the follow ng references:

Bl asbal g 4,771, 391 Sep. 13, 1988
The admtted prior art set forth in appellants’ specification.
Clains 1-6 stand rejected under 35 U.S.C. 8 102(b) as
bei ng anticipated by the disclosure of Blasbalg. Clainms 1-6

al so stand rejected under 35 U.S.C. 8 103 as being
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unpatentabl e over the admtted prior art set forth in

appel l ants’ specification.

Rat her than repeat the argunents of appellants or the
exam ner, we make reference to the brief and the answer for
the respective details thereof.

OPI NI ON

We have carefully considered the subject matter on
appeal, the rejections advanced by the exam ner and the
evi dence of anticipation and obviousness relied upon by the
exam ner as support for the rejections. W have, |ikew se,
reviewed and taken into consideration, in reaching our
deci sion, the appellants’ argunents set forth in the brief
along with the exam ner’s rationale in support of the
rejections and argunents in rebuttal set forth in the
exam ner’s answer.

It is our view, after consideration of the record before
us, that the invention of clains 1-6 is not fully net by the
di scl osure of Blasbalg. W are also of the view that the
evidence relied upon and the |level of skill in the particular

art would not have suggested to one of ordinary skill in the
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art the invention as set forth in claims 1-6. Accordingly, we
reverse.

We consider first the rejection of claims 1-6 under 35
U.S.C. 8 102(b) as being anticipated by the disclosure of

Bl asbal g. These clains stand or fall together as a single

group

[brief, page 7]. Anticipation is established only when a
single

prior art reference discloses, expressly or under the
principles of inherency, each and every elenent of a clainmed
invention as well as disclosing structure which is capabl e of

perform ng the recited functional limtations. RCA Corp. V.

Applied Digital Data Systens., Inc., 730 F.2d 1440, 1444, 221

USPQ 385, 388 (Fed. Cir.); cert. dism ssed, 468 U S. 1228

(1984); WL. Gore and Associates, Inc. v. @Grlock, Inc., 721

F.2d 1540, 1554, 220 USPQ 303, 313 (Fed. Cir. 1983), cert.

deni ed, 469 U.S. 851 (1984).
The exam ner indicates how he perceives the clained

invention to read on the disclosure of Blasbalg [answer, pages
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3-4]. Appellants argue that Bl asbal g does not show or suggest
the transferring of nultinedia data and non-nmultinmedia data to
the transm ssion queue of the sending station in response to
both the determ ned availability of the transm ssion queue and
the nultinmedia pacing requests [brief, pages 7-9]. The
exam ner responds that Bl asbalg teaches a nethod of pacing by
changi ng the size of the packet, which according to the
exam ner, is equivalent to changing the wi ndow size of the
data [answer, page 6].

We agree with appellants. Blasbalg teaches transferring
data between a sending station and a receiving station based

on a

single factor. That single factor is the traffic | oad

condi tion

of the network. In other words, when the traffic flowrate in
the network increases, the size of data packets transmtted

al so increases. Likew se, the size of data packets in

Bl asbal g decreases when the traffic flow rate decreases. This
single factor in Blasbalg has nothing to do with the

avai lability of a transm ssion queue in the sending station.
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Si nce Bl asbal g neither nonitors the availability of a

transm ssion queue in the sending station nor transmts data
based on this availability, Blasbalg does not fully neet the
invention as set forth in

claims 1-6. Therefore, we do not sustain the rejection of
claims 1-6 under 35 U.S.C. § 102(Db).

We now consider the rejection of clains 1-6 under 35
U.S.C. §8 103 as being unpatentable over the admtted prior art
set forth in appellants’ specification. |In rejecting clains
under 35 U.S.C. 8 103, it is incunbent upon the exam ner to
establish a factual basis to support the | egal conclusion of

obvi ousness. See In re Fine, 837 F.2d 1071, 1073, 5 USPQ2d

1596, 1598 (Fed. Cir. 1988). In so doing, the examner is

expected to make the factual determ nations set forth in

Graham v. John Deere Co., 383 U. S. 1, 17, 148 USPQ 459, 467
(1966), and to provide a reason why one having ordinary skil

in the pertinent art would have been

led to nodify the prior art or to combine prior art references
to
arrive at the clained invention. Such reason nust stem from

sonme teaching, suggestion or inplication in the prior art as a
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whol e or know edge generally avail able to one having ordinary

skill in the art. Uniroval., Inc. v. Rudkin-Wley Corp., 837

F.2d 1044, 1051, 5 USPQ2d 1434, 1438 (Fed. Cir.), cert.

deni ed, 488 U.S. 825 (1988); Ashland G l, Inc. v. Delta Resins

& Refractories, Inc., 776 F.2d 281, 293, 227 USPQ 657, 664

(Fed. Cir. 1985), cert. denied, 475 U.S. 1017 (1986); ACS

Hosp. Sys.. Inc. v. Montefiore Hosp., 732 F.2d 1572, 1577, 221

USPQ 929, 933 (Fed. Cir. 1984). These show ngs by the
exam ner are an essential part of conplying with the burden of

presenting a prima facie case of obviousness. Note In re

OCetiker, 977 F.2d 1443, 1445, 24 USPQ2d 1443, 1444 (Fed. Cir.
1992). If that burden is net, the burden then shifts to the

applicants to overcome the prinma facie case with argunent

and/ or evidence. Obviousness is then determ ned on the basis
of the evidence as a whole and the rel ative persuasiveness of

the argunents. See |d.; In re Hedges, 783 F.2d 1038, 1039,

228 USPQ 685, 686 (Fed. Cir. 1986); In re Piasecki, 745 F.2d

1468, 1472, 223 USPQ 785, 788 (Fed. Cir. 1984); and ln re

Ri nehart, 531 F.2d 1048, 1052, 189 USPQ 143, 147 (CCPA 1976).
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The examiner’s rejection points to the prior art
di scussed in appellants’ specification at page 4, |lines 5-14.
This admtted prior art discusses the technique of “pacing” to
control the transm ssion of data. Appellants’ specification
notes that sophisticated pacing techniques are avail able for
the transm ssion of non-nmultinmedia data, but that no pacing
techni ques exist for the transni ssion of nultinedi a data.
Despite this express statenment in the specification, the
exam ner finds that it would have been obvious to apply the
known prior art pacing techniques used for non-nultinedi a data
to multinmedia data since there is no difference in such data
which is apparent to the transm ssion system [answer, page 5].

Appel | ants argue that the pacing techniques referred to
in the specification do not teach or suggest the clained
techni que of transmtting nultinmedia data and non-rulti medi a
data based on both the determ ned availability of the
transm ssi on queue of the sending station and the rulti media
paci ng requests as set forth in each of the appeal ed cl ains
[ brief, pages 9-10].

We again agree with appellants. The admtted prior art

of appellants’ specification in no way suggests that a
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transm ssi on queue of a sending station should be nonitored
and its availability used in determ ning when to transfer data
to the

transm ssion queue in conmbination with multinmedi a pacing

requests. |In fact, the admtted prior art expressly states
t hat
mul ti medi a pacing requests do not exist. Therefore, the

adm tted prior art does not support the examner’s rejection,
and we do not sustain this rejection of clainms 1-6.

In summary, we have not sustained either of the
exam ner’s rejections of clains 1-6. Therefore, the decision
of the exam ner rejecting clains 1-6 is reversed.

REVERSED

JERRY SM TH )
Adm ni strative Patent Judge )
)
)
) BOARD OF PATENT
)
M CHAEL R. FLEM NG ) APPEALS AND
Adm ni strative Patent Judge )
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)
)
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